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Constitutional Law — Interference with Interstate Commerce by 
Quarantine Regulations — Parties — State of Louisiana v. State of Texas, 
30 Sup. Ct., Rep. 251. — The State of Texas passed an act, under pretext of 
a quarantine regulation, excluding all goods from the State coming from New 
Orleans. In an action to test the validity of such act. Held, that the State of 
Louisiana could not maintain the suit, not being a proper party. See Com- 
ment. 

Constructive Fraud — Burden of Proof — Rosevear v. Sullivan et al., 
62 N. Y. Supp. 447 — Where an aged woman, mentally and physically weak, 
grants her property to one in possession of all his faculties, held, that the 
burden of proof that the transactions was fair is on the grantee, and if there 
be failure in this, constructive fraud will be presumed. Green v. Roworth, 
113 N. Y. 462. 

Woodward, J., dissented on the ground that sanity and ability to transact 
business are the ordinary conditions of grown men, and he who attacks the 
ability of a grantor to execute a deed, must prove the lack of ability by a pre- 
ponderance of evidence. Jones v. Jones, 137 N. Y. 610. Where, as in this case, 
there is no fiduciary relation, influence must be proved by extrinsic evidence: 
Fisher v. Bishop, 108 N. Y. 25. 

Contracts Requiring Claim for Damages to be Presented Within Cer- 
tain Time— Davis v. Western Union Tel. Co., 54 S. W. 849 (Ky.).— In an action 
to recover damages for failure to deliver a telegram, held, that the stipula- 
tion in the contract for the transmission of the message requiring any claim for 
damages to be presented in writing within 60 days after the message is filed, 
is void as against public policy. 

This decision is in accord with the rule laid down in Enbank et al. v. 
Western Union Tel. Co. 38. S. W. 1068 (Ky.); Dryling v. The N. V. and 
Wash. Print. Tel. Co., 35 Penn. St. 298. But the contrary view has been held 
in some states and in the Supreme Court of the United States on the ground 
that such stipulation is reasonable and obligatory. Bearsley v. Western 
Union Tel. Co., 39 Fed. Rep. 181; Dougherty v. Western Union Tel. Co., 
54 Ark. 221; Primrose v. Western Union Telegraph Co., 154 U. S. 1. 

Contract — Subrogation — Reformation — Account Books — Falsification 
by Cashier — State Bank of Pike v. Nafur etal.,6iN. Y. Sup. 779. — Plain- 
tiff purchased assets of a firm and contracted to pay all of defendant's obliga- 
tions, "as shown by the books of said firm." Five years later they discovered 
that cashier had falsified a particular book, on which they had based their 
previous calculation, and that they had paid out more than they supposed 
themselves liable to pay. Held, That where the defendants had made no 
fraudulent representations and there was no mistake by either party as to the 
terms of the contract, they could not recover the money in equity. 

The plaintiff's contention for relief under the equitable doctrine of subroga- 
tion on the ground of mistake of fact, can not be allowed in the case at bar 
because the plaintiff "had the means of correct information within hispower, 
but negligently omitted to avail himself of them." 24 Am. and Eng Ency. of 
Law 284. The books were all in the hands of the plaintiff and an examination 
of them would have disclosed the error, as only one had been falsified. Story 
on Equity discusses this matter, 8 105. That equity will not reform a contract 
for a mistake of law is well established, but it will grant a reformation if there 
is a mutual mistake of fact. However, in the case under consideration the 
mistake was unilateral, nor was this by reason of any fraudulent representa- 
tions on the part of the defendant. 

Dangerous Machinery — Warning Employes — Prior Accidents — Wyman 
v. Orr et al, 62 N. Y. Supp. 195.— Plaintiff, a boy of 15, was employed in a 



RECENT CASES. 27s 

paper mill to remove broken paper from sets of rollers. Electricity generated 
attracted the paper so strongly that it was drawn in between the rollers and 
his arms were crushed. In the trial plaintiff endeavored to introduce evidence 
of similar prior accidents in the same place, but it was excluded. As this was an 
appeal from judgment on direction of a verdict, the court considered the appellant 
entitled to most favorable inferences from evidence given and also from evi- 
dence erroneously excluded. Held, That it could not be said as matter of law 
that the accident was caused by an obvious danger, the risk of which the 
employe assumed. Kellogg, J., dissented. 

To the general rule that a servant assumes the ordinary risks of his 
employment, and even the risks from unsafe machinery which are apparent 
and obvious, we find the exception that the master is liable if he exposes persons 
to perils which they, by reason of youth, do not comprehend. Coombs v. New 
Bedford Cordage Co., 102 Mass. 572; Union Pac. R. R. Co. v. Fort, 17 Wall. 
553. i\A. &> E Enc. 892; Illinois, etc., R.R. Co.v. Welch, 52 111. 183; Malone 
v. Hawley, 46 Cal. 408. 

Deeds — Mortgages — Warranty — Hopper v. Smyser — Smyser v. Hopper, 
45 Atlan. 206.— The habendum clause in a deed of conveyance declared the 
property subject to a mortgage, but in the warranty immediately following the 
mortgage was not expressly excepted. Held, that the failure to except in the 
warranty did not make the grantor liable for the mortgage, because the haben- 
dum clause limits the estate and interest which is described as conveyed, and 
the covenant of warranty could not enlarge an estate and interest thus limited. 

The contrary view is held in some States, although an outstanding mort- 
gage is not a breach of the covenant of warranty, yet the covenant is an under- 
taking that the covenantee shall at all times enjoy the land free from all such 
encumbrances existing at the time of the grant. 8 A. &*£. Encycl. of L., 2d ed. 
97. King v. Kilbride, 58 Conn. 109, and cases cited. 

Divorce — Adultery — Condonation — Geoger v. Geoger, 45 Atlan. 349 
(N. J.). — In divorce proceedings against a woman for adultery, where she proved 
forgiveness by words on the part of her husband, and also his promise to receive 
her back into his home and convey property to her; this was held by the court 
to be an insufficient condonation of her offense by the husband. 

This decision is contrary to the rule in Shackelton v. Shackelton, 48 N. J. 
Eq. 364, which held " that forgiveness may be expressed in words, and pos- 
sibly by conduct without words, to show that the injured party meant to blot 
out the whole past." 

The court based its decision upon Teats v. Teats, 1 S. W. and Tr. 334, 
which held that " words, however strong, can at the highest be regarded only 
as an imperfect forgiveness, and must remain incomplete, unless followed by a 
reconciliation." 

Condonation requires reunion and reconciliation; a restoration of the 
offender to all the marital rights. 9 A. and E. Ency. Law, 222. The husband 
in this case showed only an inclination to condone the offense. 

Divorce — Adultery — Custody of Children — Osterhoudt v. Osterhoudt, 
62 N. Y., Sup. 529. — Held, that the court will not disturb a decree granting 
the custody of children to the wife from whom the plaintiff had obtained 
a divorce, on the ground that she had procured the divorce in a foreign juris- 
diction and remarried, where no other misconduct is shown, and she has a 
comfortable home and the children are attached to her, 

The New York court will not recognize the defendant's North Dakota 
divorce, and views her subsequent marriage as adultery. But it leaves her the 
custody of the chidren on the ground that her only misconduct depended on 
the legal question of the jurisdiction of the North Dakota courts in granting 
her a divorce, and that she was the better fitted for their custody. Barrett and 



